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LEGAL ISSUES
RELATING TO COUNTY GOVERNMENT

U.S. Supreme Court
Takes Up Another
Tax-Foreclosed Property Case

By Andy Phillips and Matt Thome, Attorneys, Attolles Law, s.c.

n 2023, the U.S. Supreme Court held the Takings Clause in
the U.S. Constitution is violated when a county retains the
surplus proceeds from the sale of a tax-foreclosed property.
In that case, Tyler v. Hennepin County, Minnesota,
Geraldine Tyler accumulated about $15,000 in unpaid
property taxes, penalties and interest on her condominium.
The county took ownership of the property for the unpaid
tax liability and subsequently sold it for $40,000. The county
retained the $25,000 in surplus proceeds. The U.S. Supreme
Court unanimously concluded that when there is money
remaining after a home has been sold by the government
to satisfy past due taxes, the remaining value is property
of the property owner, protected from uncompensated
appropriation by the government.

In the wake of the Tyler v. Hennepin decision,
Wisconsin enacted 2023 Wisconsin Act 207 to implement
that decision and ensure state law complies with the
requirements of the U.S. Constitution. Specifically, Act
207 codified an obligation to sell tax-deeded properties
and a requirement that any excess proceeds be returned to
the former owner. And, although the WCA is continuing
to engage in discussions regarding additional statutory
changes to clarify and simplify this process for counties,

Wisconsin law currently meets the mandate that surplus
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proceeds from the sale of tax-foreclosed properties be
returned to the former property owner.

In the coming months, the U.S. Supreme Court will
again weigh in on the constitutional implications of tax
foreclosures. Specifically, in Pung v. Isabella County,
Michigan, the court will decide whether the Fifth
Amendment’s Takings Clause (which was the crux of
the Tyler decision) or the Eighth Amendment’s ban on
excessive fines requires that a county foreclosing on a
property for unpaid taxes compensate the former owner
for the difference between the “fair market value” of the
property and the tax debt (rather than any surplus proceeds
from a subsequent sale). As part of its analysis, the court
may also determine when a “taking” occurs — at the time
a foreclosure deed is given or at the time of the sale of the
foreclosed property.

In this dispute, Isabella County foreclosed and took
title to a home for unpaid tax bills, which, with penalties
and interest, totaled $2,242. Pung claims the home had
an assessed fair market value of $194,400. When Isabella
County auctioned the property, however, it sold for
$76,008. The subsequent purchaser of the home then
resold it for $195,000. Pung claims this confirms the

actual value of the home. Pung sued, and the lower courts



As part of its analysis, the court may also determine
when a “taking” occurs — at the time a foreclosure deed is given
or at the time of the sale of the foreclosed property.

concluded that under the Takings Clause, Pung was only
entitled to the surplus proceeds generated by the auction
price — in other words, the difference between $76,008 and
the tax debt. Pung argues the Takings Clause requires that
“just compensation” be measured by the fair market value
of the property and not what Pung calls “the depressed
proceeds of an inadequate auction conducted by the taker”
This case is still in briefing, but it poses significant
implications for how counties and local governments across
the country handle tax foreclosures.! If the U.S. Supreme
Court adopts the position that the Takings Clause requires

compensation based on fair market value, rather than simply

refunding surplus proceeds of a subsequent sale to a former
property owner, numerous questions will arise.

For example, would such a holding be limited only
to those cases in which a local government uses a sales
process that results in a depressed price? Would it be
enough if local governments use a process for selling tax-
foreclosed properties that is likely to result in sale prices
reasonably equivalent to fair market value, or will former
property owners be able to bring a takings claim whenever
they believe the subsequent sale price was not sufficient?

Will counties that foreclose on properties for unpaid taxes

Continued on page 46

» PLAYLISTS IN THE COUNTY JAIL - A CAUTIONARY TALE?

Coming off another festive holiday season, it is a good time

to reflect on the extent of a sheriff’s authority to mandate the
music playlist in county jails. In the case Curley v. Arpaio, the

U.S. District Court for the District of Arizona was forced to decide
the very important question of whether a sheriff can play holiday
music on loop over the objection of inmates.

According to the allegations in the complaint, the music being
played included a variety of genres such as Dr. Demento's Christmas
album, with humorous holiday songs; Alvin and the Chipmunks; Elvis
Presley, including “Blue Christmas;” Celtic chanting; traditional carols
by the Mormon Tabernacle Choir; and a CD with titles such as “Feliz
Navidad,” “Ramadan,” “Betelehui,” “Over the Skies of Ysrael,” and “A
Christmas/Kwanzaa/Solstice/Chanukah/Ramadan/Boxing Day Song.”

Several inmates objected to the music and complained the
holiday music, which included Christian songs, violated the inmates’
rights under the Establishment Clause of the First Amendment.

The court disagreed with the plaintiffs and found the sheriff’s
stated purpose for playing the music (to reduce inmate tension
at a difficult time of year for inmates) adequately demonstrated
a secular purpose for the playlist. In other words, even if the
music did not have the intended effect, the sheriff's desire
to create a festive holiday atmosphere was allowed.

The Curley case serves as a reminder of two important concepts.
First, sheriffs enjoy a measure of discretion in determining what
music will be played in jail so long as there is a secular purpose
associated with the playlist. Second, it appears there is a segment
of the inmate population that prefers litigation over holiday music.

If you have any guestions regarding this tongue-in-cheek
review of a sheriff's authority over music selection or if you have
complaints about your sheriff’s particular tastes in music, please
do not hesitate to contact Attolles Law. O
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need to compensate the property owner for the difference
between the tax debt and the fair market value of the
property at the time the county takes title to the property?
Obviously, the answers to the questions presented in
Pung, and these subsequent questions, could potentially
result in the need for counties to reassess how they handle
tax foreclosures and/or for additional legislative action
in Wisconsin.

Given the stakes for Wisconsin counties,”> the WCA
intends to participate in the case by filing what is known
as an amicus curiae brief — a brief filed by a nonparty that
is intended to assist the court in making a decision. The
WCA and its general counsel are preparing that briefing to
defend the interests of Wisconsin counties in being able to
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collect unpaid taxes via tax foreclosure actions.

In the meantime, if you have any questions surrounding
the issues regarding the collection of unpaid property taxes
via tax foreclosures of property, please do not hesitate
to contact the WCA or the WCA’s general counsel, who
authored this article. =

Attolles Law, s.c. works on behalf of Wisconsin counties, school districts, and other
public entities across the state of Wisconsin. Its president and & CEO, Andly Phillips,
has served as outside general counsel for the Wisconsin Counties Association for
more than 20 years.

1. Itisimportant to note that different states follow different processes for
foreclosure of tax delinquent properties. In Wisconsin, counties are the entities
that foreclose on such properties, according to the processes set forth in
Wis. Stats. Chaps. 74 and 75.

2. Inaddition to the important practical and administrative implications, all
72 Wisconsin counties are currently parties to a lawsuit alleging the counties
unlawfully retained proceeds from the previous sale of tax foreclosed properties.
Depending upon the outcome of the Pung case, additional litigation may follow.
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