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C
ounty officials in Wisconsin play a vital role in 

shaping the communities they serve. They are 

entrusted with the responsibility of making decisions 

that directly impact the lives of their constituents. 

However, amid the wide range of roles constituting “public 

service,” there are instances where seemingly unrelated 

positions may inadvertently give rise to conflicts of interest 

or contravene the common law doctrine of incompatibility. 

In this article, we delve into the concept of incompatibility 

and its implications for public officials in Wisconsin.

▶  Conflicts of interest in Wisconsin

Wisconsin has enacted a robust legal structure to address 

conflicts of interest among public officials. Public officials 

are legally mandated to disclose any financial interests 

or relationships that might be construed as conflicts 

of interest.1 The code prohibits the use of an official’s 

position to obtain financial gain or anything of substantial 

value for themselves, their immediate family or affiliated 

organizations and likewise prohibits an official’s solicitation 

or acceptance of anything of value if it could reasonably 

be expected to influence official action, such as voting on 

policy matters.2 At its core, the statute aims to preserve the 

integrity of local government. 

▶  Incompatibility in local government

While conflicts of interest primarily concern financial 

matters, the doctrine of incompatibility delves into an 

individual’s capacity to effectively fulfill a public role. 

Incompatibility arises when two offices or positions 

inherently conflict with each other due to various factors, 

including salary negotiations, supervisory roles and 

obligations to exercise independent judgment in the public 

interest.3 It becomes particularly apparent when one office 

possesses the authority to interfere with the duties of the 

other, such as when one is subordinate to, or subject to 

audit or review by, the second office. In such circumstances, 

where both positions are held by the same person, the 

intention for one to act as a check on the other would be 

thwarted.4 Importantly, incompatibility does not carry a 
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Incompatibility arises when two offices or positions inherently conflict with each 

other due to various factors, including salary negotiations, supervisory roles and 

obligations to exercise independent judgment in the public interest,

direct legal penalty, but the mere acceptance of a second 

incompatible office automatically terminates the first, akin 

to a resignation.5

A salient example is the case of Otradovec v. City of 

Green Bay. This case involved an elected member of the 

city of Green Bay Common Council who retained his job as 

a residential appraiser in the Green Bay city assessor’s office 

under an indefinite-term contract.6 The common council 

had the authority to approve the terms and conditions of 

employment for residential appraisers, with the mayor 

appointing the city assessor, subject to the common 

council’s approval.7 

Otradovec contended that, according to Wisconsin 

common law, only two public offices, not an office and a 

position, could be incompatible.8 However, the Court of 

Appeals disagreed with Otradovec’s interpretation, asserting 

that the common law doctrine of incompatibility extends 

to positions of public employment, not limited to public 

offices.9 Specifically, the court held that “[t]he common law 

doctrine of incompatibility extends to positions of public 

employment as well as public offices.”10 

The court explained, “[t]he public detriment in having 
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one person hold incompatible public offices can also exist 

when one person holds a public office and a position of 

public employment with duties that might conflict.”11 

The crux of the case was that Otradovec had the power 

to vote on contracts setting the terms of his employment 

and could vote on approval of the appointment of the city 

assessor in whose office he worked.12 The court emphasized 

it did not matter that he was able to abstain from voting on 

such matters.13

▶  Conclusion
Even if there are no compatibility concerns, ethics concerns 

based on a real or perceived conflict of interest remain. 

As highlighted above, no public official may exploit 

their public position or office to secure financial gain 

or substantial benefits for themselves, their immediate 

family or affiliated organizations.14 And a local public 

official may not “[u]se his or her office or position in 

a way that produces or assists in the production of a 

substantial benefit, direct or indirect, for the official … or 

an organization with which the official is associated.”15 

The Wisconsin attorney general has advised that public 

officials with private business interests related to a board’s 

activities may face additional conflicts of interest, distinct 

from those leading to incompatibility but equally serious in 

consequence.16 Therefore, it is critical that public servants 

faced with civil service opportunities remain acutely aware 

of their preexisting obligations.

As always, if you have specific questions related to ethics, 

conflicts of interest or incompatibility, please work closely 

with corporation counsel to determine the best course of 

action. If you have any questions surrounding this sensitive 

topic, please do not hesitate to contact the association or the 

authors at jcurtis@attolles.com or aphillips@attolles.com. ◾
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