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While Wisconsin counties are generally 
not required to administer their own 
Minority Business Enterprise (MBE) or 

Disadvantaged Business Enterprise (DBE) programs, 
it is nevertheless a good idea for counties to familiar-
ize themselves with MBE/DBE programs because 
federal aid programs are often subject to MBE/
DBE requirements. Additionally, a few counties and 
municipalities in the state have implemented their 
own MBE or DBE programs. Although local govern-
ments are largely permitted to implement their own 
MBE or DBE programs, counties desiring to imple-
ment their own program should consult their corpo-
ration counsel to ensure compliance with applicable 
state and federal laws.

Federal DBE Requirements
Importantly, federal aid is often conditioned on com-
pliance with federal DBE program requirements. 
Probably the most robust program, and a good illus-
tration of  DBE programs generally, was created by 
the Surface Transportation Assistance Act of  1982 
(the 1982 Act). The 1982 Act set a national goal 
of  placing at least 10% of  federal highway and 
transit funds with persons who qualify as disad-
vantaged small business operators. 

The Wisconsin Department of  Transportation 
(WisDOT) subsequently created its own DBE pro-
gram in accordance with the U.S. Department of  
Transportation (U.S. DOT) regulations (i.e., 49 CFR 
part 26). For this reason, the main components of  
the WisDOT program will be presented in order 

to familiarize counties with the core concepts of  
DBE programs. 

Under the regulations, WisDOT may not discrim-
inate on the basis of  race, color, national origin or 
sex in the award and performed of  any U.S. DOT 
assisted contracts or projects, or in the administra-
tion of  its DBE program or the requirements of  49 
CFR part 26. In light of  these requirements, nondis-
crimination provisions are provided in all WisDOT 
contracts. Further, WisDOT’s DBE policy statement 
provides the following as the main goals of  its DBE 
program:

1. To ensure nondiscrimination in the award of  
U.S. DOT assisted contracts.

2. <W�KZMI\M�I�TM^MT�XTIaQVO�ÅMTL�WV�_PQKP�MTQOQ-
JTM�ÅZU[�UIa�KWUXM\M�NIQZTa�_Q\P�=�;��,7<�
assisted contracts.

3. To ensure that the program is narrowly tai-
lored in accordance with applicable law.

4. <W�MV[]ZM�\PI\�WVTa�ÅZU[�\PI\�N]TTa�UMM\�\PM�
eligibility standards in the regulations are per-
mitted to participate in the program.

5. To help remove barriers to the participation of  
DBE’s in U.S. DOT assisted contracts.

6. <W�XZWUW\M�\PM�][M�WN �,*-�ÅZU[�QV�ITT�\aXM[�
of  federally assisted contracts and procurement 
activities conducted by recipients.

7. <W�I[[Q[\�\PM�LM^MTWXUMV\�WN �ÅZU[�\PI\�KIV�
compete successfully in the market place out-
side the program. 

OVERVIEW OF DBE PREFERENCES IN GOVERNMENT 
BIDDING AND CONTRACTING
·)VLZM_�<��8PQTTQX[���*MVVM\\�2��+WVIZL��^WV�*ZQM[MV���:WXMZ��[�K�
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Under federal and state law, a DBE is any small 
business at least 51% owned, operated and fully 
controlled on a daily basis by a member or mem-
bers (or in the case of  publicly held firms, the 
member or members must own at least 51% of  
the stock issued) of  the following groups:

(a) African Americans
(b) Native Americans
(c) Hispanic Americans
(d) Asian-Pacific Americans
(e) Asian-Indian Americans
(f) Women

Individuals who are not members of  one of  the 
groups above can be found to be socially disad-
vantaged as defined by Appendix E of  49 CFR 
Part 26. 

Again, it is important for counties to familiarize 
themselves with these types of  requirements because 
they are imposed on federal aid projects. For ex-
ample, DBE requirements would apply if  a county 
highway project is utilizing any federal funds. Even 
though WisDOT principally controls the administra-
tion of  the project and also of  the DBE program re-
quirements to the extent necessary under federal law, 
Counties are still often involved in the administration 
of  such projects to varying degrees. Moreover, all 
county money must be expended in accordance with 
federal law on these projects. WisDOT also does 
have the authority to delegate bidding and contract-
ing responsibilities and also contract administration 
responsibilities to counties where it deems appropri-
ate. While the administration of  DBE requirements 
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is ultimately the responsibility of  WisDOT, counties 
should be familiar with the requirements (particularly 
the contract provisions related to nondiscrimination) 
[W�\PI\�\PMa�KIV�MٺMK\Q^MTa�UIVIOM�\PM�JQL�XZWKM[[�
and/or administration of  construction contracts 
when directed to do so by WisDOT. 

This is just one example of  federal aid projects 
involving DBE program requirements. Most (if  not 
all) federal aid will contain similar nondiscrimination 
provisions related to MBE/DBEs. 

Furthermore, only certain agencies in each state 
are authorized by the federal government to certify 
businesses as DBEs. In Wisconsin, WisDOT has the 
most robust and readily available list of  DBEs avail-
IJTM�NWZ�][M��?Q[,7<�UIQV\IQV[�I�]VQÅML�LQ[IL^IV-
\IOML�J][QVM[[�KMZ\QÅKI\QWV�XZWOZIU���<PM�+Q\a�WN �
Madison (Department of  Civil Rights), Dane Coun-
\a��7ٻKM�WN �-Y]IT�7XXWZ\]VQ\a���IVL�5QT_I]SMM�
County (Community Business Development Part-
VMZ[��IZM�IT[W�,*-�KMZ\QÅKI\QWV�MV\Q\QM[�QV�\PM�[\I\M�

State of  Wisconsin MBE Requirements
At the state level, the state Minority Business Pro-
gram was created in 1983 through the enactment 
of  Wisconsin Act 390 which requires the Wisconsin 
Department of  Administration (“DOA”) and other 
state agencies to comply with certain MBE require-
ments when making purchases. According to Act 
�!���ÅZU[�_Q[PQVO�\W�XIZ\QKQXI\M�QV�\PM�XZWOZIU�
U][\�JM�KMZ\QÅML�Ja�\PM�,7)��<PM�JMVMÅ\[�WN �JMQVO�
KMZ\QÅML�QVKT]LM�I�XZMNMZMVKM�_PQKP�UIa�JM�I_IZLML�
to any MBE bid that is no more than 5% higher than 
the apparent low bid or competitive proposal that 
is no more than 5% lower than the most advanta-
OMW][�WٺMZ��<PQ[�XMZUQ[[Q^M���TW_�JQL�XZMNMZMVKM�
is applicable to all state purchases except printing 

and stationery. As stated above, the State MBE re-
quirements are not applicable to county purchasing, 
however, such requirements would be applicable to 
cooperative purchasing contracts administered by 
DOA at the state level.

County MBE/DBE Requirements
Counties (and other municipalities) are not required 
to administer their own MBE/DBE programs.3 
However, some counties have chosen to do so and 
have set forth program requirements in ordinance. 
The program requirements typically mirror the 
federal requirements and goals discussed above with 
respect to county level purchasing and contracting. 
However, it is highly advised that counties desiring 
to implement their own MBE/DBE program should 
consult their corporation counsel to ensure compli-
ance with applicable state and federal laws.4 

Conclusion
Wisconsin counties should familiarize themselves 
with the DBE programs, requirements and concepts 
discussed above. Even though counties are not re-
quired to administer their own DBE programs, coun-
ties will undoubtedly encounter situations in which 
they need to understand how the programs function. 
If  you have any questions about DBE preferences in 
bidding and contracting, or any other governmen-
tal law needs, please contact the Association or any 
member of  the von Briesen & Roper Government 
Law Group (www.vonbriesen.com). X

Even though counties are not required to administer their own 
DBE programs, counties will undoubtedly encounter situations in 

which they need to understand how the programs function. 
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