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Legal Issues to Consider When Using Temporary & Seasonal Employees

Andrew 'I. Plillips & Benneit J Conard, von Briesen & Roper, s.c.

sing temporary/seasonal employees can be
an excellent way to fill out your workforce for
limited periods of time. Many counties use
temporary/seasonal employees during the
summer months when weather conditions are more
amenable for maintenance and other outdoor projects.
This article is designed to provide the employment
law basics on temporary/seasonal employees who,
in some instances, are treated differently than the

balance of the county workforce.

Business as Usual

The most important thing to keep in mind when using
temporary employees is that nearly all employment
laws that apply to your permanent employees will ap-
ply to your temporary employees as well. In gener-
al, the only exception is going to be leave under the
Family Medical Leave Act (FMLA) and the Wisconsin
Family Medical Leave Act (WFMLA). Due to the eli-
gibility requirements, which include both a minimum
duration of employment (12 months for FMLA and
52 consecutive weeks for WFMLA) and a minimum
number of hours worked in the prior year (1,250 in
prior 12 months for FMLA and 1,000 in prior 52
weeks for WFMLA), temporary employees are unlike-
ly to qualify for leave under either law. However, it is
also important to note that if a temporary employee is
hired into a permanent position, their time as a tem-

porary employee may count toward their eligibility
for FMLA and WFMLA.

Do Not Skip On-Boarding

Since various employment laws such as the Fair Labor
Standards Act (FLSA), Wisconsin Fair Employment
Act (WFEA), Title VII, and the Americans with Dis-

abilities Act (ADA) apply to temporary employees, it is
very important that those employees, and their super-
visors, are fully trained on the handbooks and policies
that govern their employment.

For example, temporary employees must under-
stand your time keeping practices and overtime pol-
icies so that you do not run afoul of the FLSA where
employees are working additional hours not accurate-
ly reflected in their time records. Employers will need
to also make sure that temporary employees are aware
of how to report harassment and discrimination is-
sues or how to go about requesting a reasonable ac-
commodation under the ADA or WFEA if necessary.

When employment is for a defined period, tem-
porary employees should be notified up front about
the anticipated end date of their employment. This is
commonly included in an offer letter that also notifies
the employee of important information such as bene-
fit ineligibility. Further, even if their employment is for
a defined period of time, temporary employees must
understand that they are still “at-will” and that they
may be terminated at any point. Supervisors should
exercise caution when discussing employment dura-
tion, permanent openings, and possible transition to
permanent employment so as to avoid creating an ex-

pectation of continued employment.

Be Careful When Permanently Hiring

a Temporary Employee

There is no law prohibiting an employer from per-
manently hiring a temporary employee. However,
employers must be mindful that permanently hiring a
temporary employee may have some unexpected con-

sequences if others were passed over. If one, or a few,
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temporary employees are permanently hired, the em-
ployees who were not chosen may question why they
were not considered for the permanent position(s).
Employers should be prepared to point to specific
reasons, including employment history, education,
and job performance, to demonstrate why a partic-
ular temporary employee was offered a permanent

position over other comparable individuals.

Vet Your Staffing Agencies

If you opt to use a stafling agency for your tempo-
rary labor needs, make sure that the staffing agency
1s properly vetted, including references if necessary,
because you may share responsibility for employment
law violations even if compliance was out of your

control. Though a temporary employee generally
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remains employed by their agency, the employer at
which they are placed can be found liable as a “joint
employer” for violations of various employment laws,
including the FLSA. Because “joint employer” liabil-
ity 1s also “joint and several” liability, you, as the sec-
ondary employer, may be required to cover damages
such as unpaid wages owed to the agency’s employ-
ees who were placed with you. This could be the case
even if the staffing agency was in complete control of
the payroll for their employees and you had no way of
knowing they were not being properly compensated.
If you have any questions about using temporary
and seasonal employees, or any other employment
law needs, please contact the WCA or any member
of the von Briesen & Roper Government Law and

Employment Law Groups.
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